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I N THE SUPREME COURT OF THE UNI TED STATES

e e e e e e e e ool o L ox
PPL MONTANA, LLC,
Petitioner : No. 10-218
V.
MONTANA
e e e e e e e e oo oo X

Washi ngton, D.C.

Wednesday, Decenber 7, 2011

The above-entitled matter canme on for oral
argument before the Suprene Court of the United States
at 11:08 a.m
APPEARANCES:

PAUL D. CLEMENT, ESQ., Washington, D.C.; on behalf of
Petitioner.

EDW N S. KNEEDLER, ESQ., Deputy Solicitor Ceneral
Departnent of Justice, Washington, D.C.; for
United States, as am cus curiae, supporting
Petitioner.

GREGORY G. GARRE, ESQ. , Washington, D.C.; on behalf of

Respondent .
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PROCEEDI NGS
(11: 08 a.m)
CHI EF JUSTI CE ROBERTS: We will hear

next today in Case 10-218, PPL

Mont ana v. Mont ana.

M. Clenent.
ORAL ARGUMENT OF PAUL D. CLEMENT
ON BEHALF OF THE PETI TI ONER

MR. CLEMENT: M. Chief Justice and may it

pl ease the Court:

r emar kabl

The State's claimto back rent here is truly

e. \When these dans were built back in the day,

PPL's predecessors, Petitioner's predecessors, secured

all the necessary property rights and easenents. As

part of that process, particularly for the dans that

created reservoirs, there was an el aborate process of

getting flood easenents and in many cases paying

subst anti

al ampbunts of noney. In that process, nothing

was hi dden; it was open and notori ous.

| ndeed, the State assisted by |ending the

utilities its em nent domain power to deal with

hol dout s.

But now, 100 years later, the State cones in

with a holdout claimof its own and suggests that it's

entitled

strip of

to massi ve conpensati on based on the snal

riverbed that |ies underneath these fl ooded

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

reservoirs and the dans.

Official - Subject to Final Review

The Mont ana Suprene Court

all owed that claimto succeed to the tune of tens of

mllions of dollars of back rent. Now it seens that --
JUSTI CE KENNEDY: Well, is your point that
there should be a Federal rule of -- of |aches or

est oppel ,

this is tr

there's been --

or are you just building up to the fact that

aditional, well recognized doctri

ne and

and there's been a sudden change?

MR. CLEMENT: That's exactly where | was

goi ng, Justice Kennedy. | was suggesting t

hat the

Mont ana Suprenme Court could only approve this result,

which clearly did unsettle settled expectations, by

deviating fromwell-settled principles of Federal

navigability | aw

Now, the m stakes were a little bit

different for each of the rivers at issue.

Clark Fork and the Upper M ssouri, the crit

believe with the Montana Suprenme Court

failure to focus on the river segnents that

at issue and i nstead focus on the river as

Wth the Madi son the errors are different,

As to the

ical error |

decision was its

are directly
a whol e.

because with

t he Madi son there is no evidence that any stretch of

that river

the court

was navi gabl e at statehood.
So there the problem was princi

relied on nodern day evi dence of

Alderson Reporting Company
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use to substitute for true historic evidence of
commerci al navi gation at statehood.

JUSTICE ALITO. On the issue of whether we
shoul d I ook to the segnents or to the river as a whol e,
what authorities can we consult? You rely heavily on
U.S. v. Utah, and that certainly is a rel evant
precedent; but there is disagreenent about what it neans
and the only authority that I see that U S. v. Utah
cited was The Montell o, which seens to cite nothing
what soever. So where do we -- is that the end of the

trail? 1s there anyplace else we can | ook?

MR. CLEMENT: Well, | -- 1 nean, it's close
to the end of the trail. | mean, you can go back to The
Dani el Ball, but that's not going to help you any nore
t han The Montello. | think, though, that the critical
cases really are Uah -- but | also think there are
ot her cases that this Court has had -- Okl ahoma v. Texas
woul d be an exanple -- where this Court has | ooked as a

di scerni ble segnent of a river. Brewer-Elliott is
anot her one.

And | think the starting point for the
Court's analysis in every one of these cases has been to
| ook at the segnment of the river that is at issue, that
has been put at issue. Now, if you have a sovereignty

battl e between the State and the Federal Governnent, a

Alderson Reporting Company
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|l ot of times it's the segnent of the river within the
State, or in Brewer-Elliott it was the segnment of the
river adjacent to an Indian reservation.

JUSTICE ALITO Al of this, | take it,
derives fromthe rule that preexisted -- preexisted the
adoption of the Constitution, that the soverei gn owned

the navigable rivers within its borders. |Is there sone
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body of common | aw that addresses this, that woul d shed
sone |ight on whether that neans the whole river or it
means segnents?

MR. CLEMENT: There really isn't,
Justice Alito, because we get our connon |aw from
Engl and. I n England actually the conmon | aw was
different. At England, the navigable waters ended at

the ebb and flow of the tide, so every internal stream

within Geat Britain was viewed as non-navi gable and the

property bel onged to the riparians.

JUSTICE ALITO  So what -- what is the

origin of the rule that the original 13 States owned the

navi gabl e rivers or parts of the rivers, but not the
parts that weren't. That was sone feature of Anerican
col oni al | aw?

MR. CLEMENT: Sure. | nmean, it was -- it

was adopted as part of -- the sort of -- just the idea

of creating the sovereign republic of the United States.

Alderson Reporting Company
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We borrowed our common law. | think initially nobody
focused on these navigabl e segnents.

And it's inportant to recognize that this
I ssue really doesn't even arise in the eastern United
St ates, because until about 1850 this idea that States
could own the river beds if they were non-navi gable
never really occurred to anyone. So in nost of the
eastern States as a matter of State |aw, whether a river
I s navi gabl e or non-navigable, the riparian owns to the
m ddl e of the stream bed.

So after 1851 this Court recognizes -- mnakes
clear to the States that they actually have a choice,
and so the States that conme into the-Union after 1851,
many of them including Mntana, adopt the rule that,
well, unless these streans -- if these streans are
non- navi gabl e, then we take the river stream And so
that's where the question conmes up.

So maybe the reason there isn't a great dea
of precedent on this is explained by the fact that this
is an issue that largely arises in the western United
States. But that's why | think it's such a m stake to
ki nd of look a gift horse in the nouth, so to speak, and
not focus on Utah, because Utah is a situation that
seens irreconcilable with the Montana Suprene Court

deci sion and the State's basic theory, because there the
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special master and this Court recogni zed a non-navi gabl e
segnent right in the mddle of two navi gable portions of
stream

JUSTI CE SOTOVAYOR: Coul d you define "de

mnims" for ne?

MR. CLEMENT: Well, I -- I"m-- 1"mhappy to

try, but I think -- I'"mnot going to give you --

JUSTI CE SOTOVAYOR: If we can't, sone
gui dance or limt that we set for --

MR. CLEMENT: |'ve thought about this a | ot
Justice Sotomayor, and |I'm not here to give you a sound
bite that's a bright-line definition of "de minims."
think de mnims alnost by its nature takes its -- its
meani ng fromthe context of the inquiry. But let ne --
l et me offer at | east three guideposts that | think are
hel pful .

One, as a practical matter | think this
Court can look to its own cases dealing with islands in
a navi gable stream and those cases are on page 17 of
t he governnent's brief. And this Court's cases say if
there is a small island in a navigable stream under an
acre, of negligible value, we basically ignore it.
Later cases, though, cane along and dealt with islands
that were nuch | arger, and the Court analyzed those

separately fromthe navigable stream and said the
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United States actually retains ownership to the | arger
i slands, and they don't go. So that's one place to
| ook.

The second place to look, | think, is also a
practical judgment based on the nature of the lawsuit.
And here the State itself has cone in and identified
stretches of riverbed that they think are significant
enough to generate $50 million in back rent. And |
think they, having identified those riverbed stretches
as being worth $50 mllion, are hard pressed to then
turn around and say, oh, but they are de mnims, just
i gnore them

The third rule I would point to is that |
t hi nk topography has sonmething of a role to play here.
If you |l ook at the special master's report in Utah or
sone of the other cases that have decided the point at
whi ch the navigability stops, they pointed to features
of the river as defining a discernible segnent |ike a
tributary comng in or the geology of the -- of the bed
over which the river runs, if it shifts fromkind of a
silty loamto hard rock in a canyon, that's sonething
t hat you can point to.

JUSTI CE SOTOVAYOR: | know you've told ne
that you think Montello is not pertinent because it

i nvol ved a different issue. But assuming that it were

Alderson Reporting Company
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10

pertinent, because |I'mnot quite sure how its discussion
doesn't fit the needs here, one of the factors you
haven't nmentioned in terns of de mnims is the portage
and its use with respect to commerce; and by that |

nmean, it appears to nme in Montello, what the Court was
saying was the history of use of this river showed that
t hese obstructions didn't stop the flow of comrerce.

That what people did was -- it appeared sone
extreme things. They got off -- they got their goods
of f one boat, walked it a certain distance or drove it
by wagon anot her di stance and then put it on another
boat or the same boat that they had | essened the | oad on
and noved it over. And so it doesn't talk about the
di stance of that portage; it tal ks about the inpact on
conmer ce.

MR. CLEMENT: Right.

JUSTI CE SOTOVAYOR: So why isn't that a
factor in the de mnims issue?

MR. CLEMENT: Well, | nean --

JUSTI CE SOTOVAYOR: If there were a history
her e.

MR. CLEMENT: Sure, but, Justice Sotomayor,
| think -- | mean, there are sort of two portages that
are floating around in The Montello and |I think it's

i mportant to distinguish between the two. There is kind

Alderson Reporting Company
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of the classic overland portage between the Fox River
and the Wsconsin River.

JUSTI CE SOTOVAYOR: There was a canal in
there, wasn't there?

MR. CLEMENT: Well, afterwards. But
originally that was an overland portage. And so that's
really not at issue. But that's kind of -- you know,
the classic portage | have in mnd is an overl and
port age.

Now, they are also tal king about the extrene
efforts, and you could call them portages. | don't
think you need to, but there is also talk about the
extreme efforts to enabl e navigation-on the Fox before
I nprovenment .

But that's nothing |like what's at issue here
because those were efforts basically to use the riverbed
to -- and they had to do sone extraordinary things: get
an ox to pull the boat; lift them up over sone rocks.

But they never really left the bed of the river there.
VWhere they left the bid of the river was the portage
over the W sconsin.

JUSTI CE SOTOVAYOR: But in The Montell o,

t hey took the cargo off sone boats --
MR. CLEMENT: Oh, absolutely.

JUSTI CE SOTOVAYOR: --and noved it overl and
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to another spot before they put it back on the boat.

MR. CLEMENT: Sure, but ny understandi ng of
what was going on there, and maybe | m sunderstood it,
but | understand what they are tal king about there is a
portage where you take the cargo out of the boat in
order to lighten the draft of the boat so it's not
sitting as deeply in the river, and that allows the
| i ghter boat to be carried over the --

JUSTI CE SOTOVAYOR: We can both | ook at the
opinion, but |I think there is one spot where the court
says that in some areas they had to change boats.

MR. CLEMENT: Well, and that may be, but, |
mean, again, | don't think we are talking about anything
li ke the distances that we are tal king here, and also --

JUSTI CE SOTOVAYOR: | don't disagree with
you, but what |I'masking is, if we had a history of
navi gation of cargo that went to the begi nning of one of
these rivers, and |'mnot a sailor so ny terns -- the
cargo is taken off and driven by wagon or sone other
node to anot her spot and picked up again. |Is that a
different situation than one where that doesn't happen?
That because this length of portage is so long that it
I's both economcally and physically inpossible to
transport cargo in that way. |Is that a different case

for the question of navigability?
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MR. CLEMENT: Well, sure, because these are

all matters of degree, and those would be two different
cases. But here's what | would point you to. Wich is,
if -- at the point that you have to take the cargo off
of the boats, and then you then have to | eave the
channel, you don't just do a little cut around sonme de
m ni s amount, but you | eave the channel and go overl and,
at that point, | think, that portage denonstrates the
non-navi gability of the bypass stretch. And then I
think --

CH EF JUSTI CE ROBERTS: Even if it
denonstrates the non-navigability of the particular
stretch, but we would still speak of ‘the transfer of
comrerce as being along the river.

MR. CLEMENT: Well | don't --

CHI EF JUSTI CE ROBERTS: The sort of the case
or analogy | was thinking of is if I say I fly from
Washi ngton to Tokyo, and soneone says, "No you didn't;
you flew to San Franci sco, then you wal ked however many
yards from one gate to another, and then you flew to
Tokyo." And 1'd say, "Well, yes, there is a gap there
when | wal ked -- part of the distance where |I wasn't
flying," but people would still say you flew fromD. C
to Tokyo. Now why isn't this just like that, that the

commercial path, the commercial waterway people think of
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as the Mssouri. And yes, occasionally you have got to
get out, and, you know, we can debate how | ong the
portage is, but it doesn't it interrupt the notion that
t hat whol e pat hway woul d qualify as a navigable
wat er way.

MR. CLEMENT: Two things, M. Chief Justice.
One is, | want to nake clear that we very nmuch di spute
factually that there ever was this kind of commerci al
portage over the Great Falls. And there is really, you
know, there's very little evidence for the record. The
state's own evidence identifies Fort Benton 30 mles
bel ow the Great Falls as the head of navigation on the
M ssouri. So there is very nuch a factual issue here.

But to answer the | egal question you are
asking, first of all, I amnot sure | would have the
sanme instinct about common parlance if you had to go
fromJFK to La Guardia in a cab. And I'meven | ess sure
t hat you woul d have the sanme notion if you had to drive
from San Francisco to LA to switch planes. And | think
t he distance here really does matter. And | woul d
submt the way you think about this, the way I would
think about this is that the very need to bypass,
especially a substantial bypass where you | eave the
river channel, is evidence that that part of the

channel, that part of the river is nonnavigable. And
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15
then the question that is left is whether that is de

mnims

JUSTICE ALITO | don't see why portage is
relevant at all. What is the basis for the rule that
t he sovereign owns the navigable rivers? | assune it's
because they are viewed, they were viewed as hi ghways
for transportati on and commerce. And to the extent that
there is an obstruction that cannot be traversed by a
boat, then there isn't going to be any comrerce or
transportation along that area.

Now t here m ght be an argunent that the
soverei gn should own the | and next to the river so that
you coul d portage around it, but what, what would be the
justification for saying the sovereign owns the portion
of the river that can't be traversed at all by boat? |
just don't understand it.

MR. CLEMENT: Well, I"'mwth you on that,
Justice Alito, and | think logically if you think what's
t he hi ghway of commerce here, if there was this 18-mle
overl and portage rout, that would be the highway of
comerce. But the 17-mle bypass stretch of the
M ssouri and the Geat Falls Reach would not be a
hi ghway of commerce. And | think that gets back to the
expectations of the property owner that ultimately

underlie these title questions.
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16

| mean, if you have boats going by a river
i n your backyard, | mean, you have, you are on sort of
notice that you don't own the riverbed. But if you are
in a part of the river that is so unnavigable that it
has to be bypassed and you have never seen a boat in
your experience ever, then | think you have very
di fferent expectations, and your expectations would be
t he sane as sonebody --

JUSTI CE SOTOVAYOR: 17 mles is very |long.

MR. CLEMENT: It is.

JUSTI CE SOTOVAYOR: | think the Thonpson is
only 2.8 and that is really close to Montello where it
t al ked about, about two mles for sone portage areas.

MR. CLEMENT: Well, with respect, can | take
both points. | mean, you are absolutely right.
17 mles have very long. | nean, for the New Yorkers,
you know, the East River is 16 mles |ong, the whole
river. The Anacostia River is 8 1/2 mles long. So this
bypass stretch --

JUSTI CE SOTOVAYOR: But |'m not a
M dwest erner, and rivers of 200 mles are |onger than --

MR. CLEMENT: Well, these -- this is still a
big stretch. And | do think that, |ike you said, |onger
than sonme entire rivers. But the Thonmpson Falls, |

nmean, the two mles of the Thonmpson Falls, | don't know
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exactly where that nunmber comes from Its kind of an
artificiality. | mean, there -- Again, the State's own
evi dence, | ook at J.A 57 says that navigation stops at
Thonpson Falls. There wasn't a portage around.

But the other point is | would ask you to
| ook at the 1910 court decree because as | said at the
outset, you know, these conpanies do just put these dans
up overnight as, you, kind of, as a lark. They went
t hrough el aborate efforts to secure the property rights.
That's what generated the 1910 court decree about the
Clark's Fork River

The Clark's Fork River court decree in 1910
addresses a stretch of rivers specifically that is just
the falls but the six mles of the reservoir that's
created. And the court holds that that entire region
and indeed the entire Clark fork in Sanders County is
nonnavi gable. So the stretches that are nonnavi gabl e
are and | onger than two mles.

If I may reserve ny tine.

JUSTI CE SCALI A: Thank you, counsel.

M . Kneedl er.

ORAL ARGUMENT OF EDW N S. KNEEDLER

FOR UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG PETI TI ONER

MR. KNEEDLER: M. Chief Justice, and may it
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pl ease the Court:

The Montana Suprenme Court commtted three
basic errors with respect to all three rivers that
require a remand for further proceedings to actually
wei gh and nake factual findings concerning the evidence
of the relevant reaches of the river for purposes of
navigability for title. W are not talking about
navigability for interstate transportation or admralty
or regulatory jurisdiction under the Rivers and Harbors
Act or the Clean Water Act. W are tal king about
navigability for title.

JUSTI CE KAGAN: And why does that make a
difference, M. Kneedler? Wy do you think that there
are separate tests for title than for regulatory
aut hority?

MR. KNEEDLER: Well, in the Montello, for
exanpl e, the question was whether there was admralty or
regul atory jurisdiction over the use of vessels on the
upper reaches of the river, and that depended in the
Court's view on whether that stretch was part of an
I nterstate or international highway of comrerce. And so
it would make sense to | ook at the whole river in
determ ni ng whether it's a highway; and maybe in
deci di ng whether there is a highway, you would |look to a

bypass stretch
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You woul d | ook at the highway, the |and

hi ghway to deci de whether its useful in interstate
commerce. For title purposes, though, the question is
what happens to the stretch of the river right in front
of the riparian owner's land. As M. Clenent said, that
reflects the expectations of the property owner, that if
there are no ships or boats going back and forth, that
that property is -- adheres to the riparian | ands nore.
| also think it -- it pertains to the control or use of
the beds of the rivers thensel ves.

CHI EF JUSTI CE ROBERTS: I woul d think,

t hough, if you start drawi ng these |lines, they becone
very difficult, in sonme rivers anyway, to -- to apply.

" m sure there are seasonable fluctuations. They my be
navi gabl e in some seasons, but not in others. The line
at which you pass fromnavigability to non-navigability
may be difficult to ascertain.

It seens to ne once you start chopping the
hi ghway of conmerce up, it does create all those
difficulties.

MR. KNEEDLER: Well, first of all, we're
not -- we're not talking about chopping the river up
into narrow slices. | nmean, | think there has to be a
di scerni bl e and substantial segnent of the river.

Often -- often, it will be self-evident fromthe geo --
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t opographi cal features of the area. Are there major
falls and rapids over an extended period of tine?

But al so, the points you're raising are --
think are inherent, because in deciding where
navi gability stops under any test or in any
circunstance, you could have the difficulties that you
have descri bed.

JUSTI CE SOTOVAYOR: So what's de mnims?

MR. KNEEDLER: Well, | think --

JUSTI CE SOTOVAYOR: Could 2.8 be de mnims
in one situation and not, and how do we tell --

MR. KNEEDLER: | -- | think it -- I think it
may well be. | think -- | think an i-nportant -- | agree

with the points that M. Clenment nmade as gui deposts. |
t hi nk another one -- and this pertains to --
JUSTI CE SOTOVAYOR: If there's no falls but

there are riparian waters that don't permt navigability

over 2.8, than that's still navigable? |'mnot sure --
MR. KNEEDLER: No, | think -- | think it has
to be -- I'"mspeaking of a situation where the river is

not navigable in fact. And that's the test, navigable
in fact, not navigable in law. If a -- if a boat cannot
pass in front of the riparian |and, then that woul d be
non- navi gable. | agree that --

JUSTI CE SCALI A: And it shouldn't matter
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whether it's 2.8 mles or 1 mle, right? | nmean, if the
| and is non-navigable -- if the river at that point is
non- navi gable, it's non-navi gabl e.

MR. KNEEDLER: For title purposes, yes.

JUSTI CE SCALI A: And that's what we're
tal ki ng about, for title purposes. | don't see why
there -- there ought to be any de mnims exception.

MR. KNEEDLER: Well, | -- 1 think at some --
if you -- if you consider part of the -- part of what is
going on here is who controls the riverbed. | think it

woul d be unworkable to have a passage, a portion of a
river where you have 10-foot strips across the river
that are riparian owner-owned, and the State owned
everything else, or if you had stripes across a river.
So | think -- | think the test also --

JUSTI CE KENNEDY: But how woul d the boat get
up there? Does it just junp over the 10 feet?

MR. KNEEDLER: Well, in The Montello, the --
there is evidence that the boat was lifted. The nmen got
out of the boat and lifted the boat up over the falls.

JUSTI CE KENNEDY: Ckay. Then that woul d
wor k.

MR. KNEEDLER: Pardon nme?

JUSTI CE KENNEDY: Then that would work.

MR. KNEEDLER: In that situation. But if
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you have a long stretch of -- of river where that was
not practicable -- then you --

JUSTI CE BREYER: You can't lift a boat over
Ni agara Falls. And I -- and | read sonmewhere that --
and | hope | amwong, but | have a feeling | read
somewhere that the | and under N agara Falls has | ong
been considered to be navigable, and therefore, it's
owned by the United States.

JUSTI CE SCALI A: The international boundary.

MR. KNEEDLER: It's owned by the State.

JUSTICE BREYER: It's owned by the State. |
mean, the navigable -- | get mxed up in that.

MR. KNEEDLER: The reply-brief | think --

JUSTI CE BREYER: The navi gabl e ones are
owned by the State. OCkay. Everybody's thought the | and
under Ni agara Falls is owned by the State. Oh dear,

because that sort of wecks our nice theory that all the

steps, all the little bits of it that are non -- that
are --

MR. KNEEDLER: That's not an -- | think
that's not an extended strip in the way that -- the way

that we're discussing here.
JUSTI CE BREYER: (Okay. Now we have to
define what's an extended strip.

MR. KNEEDLER: Well, if I --
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JUSTI CE SCALIA: | thought it's also an
i nternational boundary --

MR. KNEEDLER: Yes.

JUSTI CE SCALIA: As to which there is a
different rule.

MR. KNEEDLER: Yes, and the --

JUSTI CE BREYER: Ckay. So how nuch are we
wrecking if we just say, look, the bit that's
non-navigable is different fromthe bit that's
navi gabl e, period? Doesn't matter if it's 5 -- 5 feet
of land or not. What -- what are we w ecking?

MR. KNEEDLER: | think it does matter
whether it's 5 feet, because the -- because an inportant

point here is that, who can nmake sensible use or contro
the relevant stretch of the river. |If it's 5 feet or 10
feet and you had strips that stayed private --

JUSTI CE BREYER: A quick question that you
coul d probably answer just by saying: W decided not
to. But |I was sonmewhat curious. It's really the United
States v. Montana in this, who owns the land, and it's a
gquestion of Federal law. It's going to be highly
factual no matter what this happens. Made for this
Court's original jurisdiction. And -- and normally in
original jurisdiction, we appoint a master, it's worked

out, and we review the nmaster's report.
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We can't do that here because it's a case
about -- why didn't you go into, or why couldn't you go
into, a quiet title action at the |ower court?

MR. KNEEDLER: We could, and we have not
gi ven consideration to that, but that m ght be -- that
m ght be a possibility. The United States is not a
party to this case and couldn't be -- and couldn't be
bound by the judgnent.

JUSTI CE GINSBURG: Could it have intervened
sonmehow, because the -- the United States has cone here
rather reluctantly, because you recommended agai nst
granting cert in this case. Wen it was in the Mntana
court and it was a question of what i-s the Federal | aw,
the Federal law is going to control. Everybody agrees
with that. Could the United States have conme into the
proceedings in the Montana State court?

MR. KNEEDLER: Ordinarily, the United States
woul d not intervene in a State court proceeding, or if
it didit would renove the case to Federal court. So
that -- that would be -- that would be a -- an
addi ti onal consideration as to whether to get into this

suit. The United States would -- would typically bring

its own quiet title action in -- in Federal court.
CHI EF JUSTI CE ROBERTS: Your -- your answer
a noment ago gives ne pause. You -- you said the United
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States would not be bound by this litigation, but could
bring its own quiet title action.

MR. KNEEDLER: Well, we would be bound by
this Court's decision, obviously. But | was just
speaking of the law of -- the |aw of judgnents. And if
this Court remands back to the trial court with genera
directions but doesn't adjudicate particular stretches
definitively, then, you know, | think we -- that's the
situation that we would -- that we would be in.

JUSTICE GINSBURG: And if we -- if it were
remanded, the United States would still stay out of it?

MR. KNEEDLER: | assune so. Obviously, that
woul d be a -- that would be a further consideration.

JUSTI CE SOTOVAYOR: Am | to take that "de
mnims" to you neans small enough so that they get the
boat physically over the portage, Whether they carry it,
drag it?

MR. KNEEDLER: No. | think if they -- |
think if they can take it through the river, it's not an
interruption at all. But if -- if you have -- if you
have sonmet hing that can't be transversed by a boat at
all and it's | ong enough that it could sensibly be
t hought of as a -- as a separate parcel adhering to
the -- to the riparian land -- that would be --

JUSTI CE SOTOVAYOR: Go back to carrying
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their boat on their shoul ders, which apparently in The
Montell o they did. What's the answer --

MR. KNEEDLER: They didn't carry the boat
out of the river. These were Durham boats that were
70 feet long and -- and wei ghed quite a bit. Now, maybe
there were smal|l canoes; that could have been done.
| -- I think a small portage. Again, | don't think it's
the length of the portage.

| think it's the interruption of the -- of
t he navi gable portion of the river that -- that is --
that is relevant. If it's large enough to constitute
a -- a sensible adm nistrable parcel, that that shoul d
be enough. | did want to take one npnent to di scuss the
Madi son Ri ver because there, as M. C enment discussed,
the considerations are sonewhat different.

First of all, the Court made a sim|lar
m st ake there by discussing the river as a whole, and
the log float in the mddle stretch of the river, but
not focusing on the relevant stretches where the dans
are located. But it also put a lot of enphasis on
current recreational use by drift boats and what - not
wi t hout proper foundation to -- to determ ne whet her
that was relevant for title purposes at Statehood,
because the rel evant question is whether whatever boats

are used now are ones that would have been used as
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custom-- this is the | anguage from The Daniel Ball --
as "the customary nodes of travel” -- "travel and
transportation at the" -- "at the tine of statehood.”

CHI EF JUSTI CE ROBERTS: It's kind of odd.
Maybe this is -- maybe this is Justice Alito's earlier
question. It's kind of odd that the nore navigable the
rich is, the nore claimthe State has. The |ess
navi gable -- you're tal king about sportsboats and drift
fishing -- then it's Federal.

MR. KNEEDLER: Well, that's -- that's a
product of the -- of the equal footing doctrine. And
the Court has long said that the State gets the beds of
navi gabl e waters.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Garre.

ORAL ARGUMENT OF GREGORY G. GARRE

ON BEHALF OF THE RESPONDENT

MR. GARRE: Thank you, M. Chief Justice,
and may it please the Court:

This case is about who owns the riverbeds
underlying the rivers at issue. |It's not about flood
| anes; it's about the riverbeds. And under this Court's
precedents, it's settled that title to the riverbeds is
conveyed to the State under the Constitution if they are

navi gabl e.
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It's been understood in Montana for nore
than a century that these rivers are navigable. The
rivers were neandered as navigable. PPL's deeds -- and

this is at page 172 of the appendix to the opposition
brief -- specifically exclude the riverbeds. The test
for navigability that this Court has applied for
140 years, going back to The Montell o and The Dani el
Ball, is whether the river served as a continuous
hi ghway of commrerce.

In The Montell o, the Court recogni zed the
fact that few of the nation's great rivers did not
i ncl ude sonme, quote, "serious interruptions to
uni nterrupted navigation." And the -- and the Court's
answer to that geographic fact was not to say then let's
carve out the interruptions and say those aren't
navi gabl e. The Court's answer was to say unbroken
navigation is not required to establish navigability.

JUSTI CE SOTOVAYOR: Under your theory, if
there's a fall like this of 17 mles, and a train is
50 mles away and traverses that 17 mles, that portage
I S good enough.

MR. GARRE: You have to show that the
commerce traveled along the river under the customary
nodes of trade and travel.

JUSTI CE SOTOVAYOR: Qutside of your fur
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traders and your gold mners, has that happened in any
ot her situation -- your alleged gold mners and fur
traders? Has that happened on -- on the -- in the Geat
Fal | s?

MR. GARRE: |If you take the Geat Falls, the
hi story of portage from 1864 to 1868 was |ively comrerce
of mllions of dollars, in today's value billions of
dollars of gold, from Helena to Fort Benton back east.
This is covered in detail by the Solicitor General's
brief that we've appended here.

JUSTI CE SOTOVAYOR: Could you -- could you
do ne a favor and you tell me again -- | am having rea
trouble with the conpeting evidence i-n this case with
respect to every one of the three areas in dispute and |
have some serious questions about whether the court
properly granted summary judgment. Your brief seens to
suggest that | can't do -- we can't do anything about
t hat because it wasn't a part of the question presented.

MR. GARRE: I --

JUSTI CE SOTOMAYOR:  Your adversary says that
it's a fair question if we determne there is any |ega
approach -- error in |egal approach of the court bel ow
' massum ng that al so neans on their weighing of
evidentiary matters. So why shouldn't we address the

sunmary judgnent issue?
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MR. GARRE: The question presented is

whet her the Montana Suprenme Court or whether a court --

a court -- what the constitutional test would be for a
court in this situation. It's not even l[imted to the
Mont ana Suprenme Court here. |t presents a | egal

questi on.

Wth respect to summary judgnent, the
problemfor PPL is not that it didn't present enough
paper; the problemis it litigated the case under a
wrong | egal theory. It litigated the case that the --
that the M ssouri, for exanple, was not navigable
because you couldn't take a boat down the falls. This
Court's precedents for nore than 140 -.years asked the
gquestion of whether the river served as a continuous
hi ghway of comrerce. W presented evidence,
summari zed --

JUSTI CE SCALI A: For what purpose? Were
they -- were they -- were we answering the question for
t he same purpose, or were we asking it for purposes of
whet her Federal regulation could extend to the whole
river? For that purpose, it's easy to say if the whole
river is -- you know -- used for comerce, the Federal
Gover nnent can regul ate even those portions of the river
t hat are non-navigable, that -- but that have to be

portaged around. But that's a different question from
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who -- who owns title to the -- to the bed under the --
t he portions that have to be portaged.

MR. GARRE: Your Honor, PPL recognizes that
The Daniel Ball supplies the test for navigability for
title. This Court recognized that in the Uah case, the
Vanguard title case that they hold out. So the only
gquestion is did The Montell o apply The Daniel Ball test
or did it apply sonmething else? And the first paragraph
of the Court's decision in The Montello said it applied
The Daniel Ball test.

Courts -- this Court and |ower courts for
nore than a century have understood The Daniel Ball and
The Montello to supply the test for navigability of
title. What they are asking this Court to do is upend
nore than 140 years of precedent and the am cus bri ef
filed by the States in this case gives -- gives the
Court a sense of the disruption that this would cause.

JUSTICE ALITO Wat -- what do you
understand to be the reason for the rule that the States
own the navigable rivers?

MR. GARRE: The reason for the rule was the
public trust doctrine which -- which sought to keep
these rivers free for the public to use for navigation,
for fishing and for other uses; and this court's

precedents --
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JUSTICE ALI TG What do fishing and
navi gation have to do -- for -- what does fishing have
to do with navigability?
MR. GARRE: Well, it gets back to the -- the
public trust doctrine, Your Honor. Fishing doesn't
have -- fishing is a purpose of the public trust

doctrine, which is why it was understood --

JUSTICE ALITO Let nme put it this way.

Why -- why should -- why does the State own a navi gabl e
river but not a non-navigable river?

MR. GARRE: Because the navigable rivers
were the arteries of comerce in this country, and at
the time of the founding it was understood -- and this
gets to the core issue of federalismin this case --
that the States ought to be the ones that control the
navi gabl e rivers, not the Federal Governnent.

JUSTICE ALITG Yes, and if that's the
reason -- if that's the reason for the rule, than what
Is the justification for State ownership of a portion of
the river that is not navigable?

MR. GARRE: | think this gets back to the
gquestion of whether you can just chop up the rivers into
navi gabl e and nonnavi gable bits. And we are talking --
this Court, Justice O Connor observed in her dissent in

the Phillips Petroleum case that navigability wasn't
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deci ded inch by inch. What the other side is asking you
to adopt here is a test of navigability that's at |east
by mle by mle, if not acre by acre, which is
conpletely different than this Court has ever assessed
navi gabi lity.

JUSTICE ALITG  The rule that you are
arguing for m ght be an established rule that we shoul d
follow, but as a matter of theory |I don't understand
what the justification is for State ownership of a
non- navi gabl e portion of the river if the reason for the
underlying rule is so that people will not put up
obstructions on the river so that they -- it can be
mai nt ai ned as an -- as an avenue of commerce. | can see
that you -- why the State would own that, because
ot herwi se riparian owners could put up fences and
obstructions and charge tolls and -- and that sort of
thing; but if it's not navigable | don't see what it has
to do with -- with commerce or transportation.

MR. GARRE: What -- what the Framers were
concerned about and this is also reflected in the
Nort hwest Ordi nance 2, was ensuring that the navigable

waters, the major arteries of commerce in this country,

remai ned open. And so they -- they applied a nmuch
nore -- nuch broader conception of navigability than
as --
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JUSTI CE SCALI A: But -- but they are closed
where they are -- they're inpassable for ships anyway.
They're closed. Wat do you nean, remain open?

MR. GARRE: And so that was the argunment --

JUSTI CE SCALI A:  You've -- you've got falls.

You' ve got waterfalls, you got rapids. What does it
mean to be sure that that river remins open to
commerce? Commerce i s inpossible over it.

MR. GARRE: And so that was the argunent
that the district court adopted in The Montell o case,
and this Court enphatically rejected it. And by the
way, the portage in The Montello case was 5 mles |ong.
That's reflected in the -- the record in that case

before this Court.

34

JUSTICE GINSBURG: M. Garre, what is -- you

say that you are not taking just -- you |l ook at the
whol e river as a whole. You are saying no, that isn't
t he position?

MR. GARRE: No, it's not.

JUSTICE GINSBURG. And that it's also not
inch by inch. So what -- when is segnentation
appropri ate?

MR. GARRE: | think the relevant stretch or
segnentation is really a litigation term Qur position

is this Court's test: continuous highway of commerce.
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You woul d take the part of the river at issue in a case,
take that part and | ook -- ask the question, was that
part of a continuous highway of commerce or not?

So if you found yourself in Cataract Canyon
in the Utah case, you would ask yourself that question,
and you would say, no, this was not part of a continuous
hi ghway of comrerce because no one argued either that
t he canyon was portaged or that goods was traveling down
t he Col orado River through the canyon and out into
Ari zona.

I f you ask yourself that question in this
case along the Geat Falls, you would say yes, because
t he evidence was unrebutted that mllions of dollars of
gold was traveled up from Helena to Fort Benton al ong
the -- the Mssouri River with the aid of a portage, and
that that was unquestionably a hi ghway of commerce.

What they are asking this Court to do is
chop rivers up into navigable and nonnavi gabl e pi eces.
How woul d t hat inpact the public trust doctrine? The --
the brief filed by the National --

JUSTI CE G NSBURG. So you just -- so you are
di sagreeing with the United States, which has given us
its view of what the Federal lawis. It doesn't
coi nci de with Montana's.

MR. GARRE: The United States has sided
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conpletely with Montana. The answer it gives for what
is a short interruption in its brief is an interruption
t hat doesn't warrant separate consideration. That's on
page 17 of its brief. That's the epitome of a circul ar
test, and --

JUSTI CE BREYER: Just out of -- | nmean, to
waste your tinme for a second. Wy do the feds own the
| and underneath the -- and why -- under the nonnavi gabl e
part? Wy -- why do the feds own -- own the | and
under -- under nonnavi gable streans?

MR. GARRE: | think if you -- if you applied
t he proper test here you would conclude that the
river --

JUSTICE BREYER: | nean, a little creek
sonewhere which you'd think, gee, those belong to the
State, but it turns out the feds own the | and underneath
the little creek; is that right?

MR. GARRE: | think what -- the nonnavi gabl e
parts --

JUSTI CE BREYER:  Yes.

MR. GARRE: -- didn't transfer under the
equal footing doctrine. Otentinmes those were subject
to separate conveyances, so they m ght conme into private
property. | think --

JUSTI CE BREYER: | see. So the rule is on
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t he non-navigable streans it depends on what the
conveyance was at the tine of statehood, and those are
I ndi vidual matters, and sonetines you see the feds own
t hem and sonetimes the States.

MR. GARRE: And what was --

JUSTI CE BREYER: Is that right?

MR. GARRE: Yes, | think that's right.

JUSTI CE BREYER: Ckay.

MR. GARRE: And what was critically
important to the -- to the Framers was that the States
woul d have control over the navigable waterways. This
Court has described that as an essential attribute of
State sovereignty.

CHI EF JUSTI CE ROBERTS: But we are talking
about the land at the bottom of the -- the river. \at
Is it that the State can't do on the navi gabl e wat erways
that it wants to do?

MR. GARRE: Well, owner -- ownership --
al ong with ownership goes the right to control whether
facilities can be built on them bridges or pipelines;
It goes -- along with that goes the rights to m neral
| eases --

JUSTI CE KENNEDY: But as the Chief Justice
Is indicating, | think, this concerns who owns the bed;

and that is different from navigable waters of the
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United States.

And -- and sone of the answers you gave to
Justice Alito about the purposes and the reasons for
navi gabl e waters of the United States are quite
different, really, than for the considerations we have
about riparian ownership. The navigable waters of the
United States can be controlled by the United States for
many purposes, but that is concurrent with a separate
docunment -- doctrine for underlying ownership of the
bed.

MR. GARRE: Right.

JUSTI CE KENNEDY: And it's not clear to ne
that the test for navigable waters is the sane in each
case as to the whole river.

MR. GARRE: Well, | think that the test that
we are articulating is The Daniel Ball and Montello
Test -- continuous highway test. | think with respect
to the riverbeds, it's always been understood that with
controlled riverbeds, along navigable waters, States
have a right to control fishing, navigation and other
aspects.

JUSTI CE BREYER: But, now, Montello was a
case -- to follow up this sane question. Montello, |
take it was not a title case. Montello was a regul ation

of the stream case. So | can understand perfectly well
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why that |anguage in Montello applies for the reason
Justice Kennedy just said. Now, | grant you that in
| ater title cases this Court has taken the same words
and witten them But is there an instance in the |ater

title cases where that |anguage has played a controlling

role?

MR. GARRE: Well, the --

JUSTI CE BREYER: \What case should | | ook at
to see -- was really neant that this -- to start with

where Justice Scalia was and say what Justice Kennedy
just said and then thinking well, 1I'mthinking wel
Montello is a case that involved a different purpose and
now the | ater cases, although they quoted the |anguage,
it didn't have a role. AmI right or not?

MR. GARRE: This case has recognized al ways
that The Daniel Ball and the Montello is the test for
navigability for title as well as admralty. It has
never drawn the kind of distinction that PPL and the
United States has asked be drawn here.

JUSTI CE SCALI A: The question is has it held
that. Do you have a case where it woul d have nmade a
di fference?

MR. GARRE: Not of this Court. The | ower
courts --

JUSTI CE SCALI A: Okay.
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MR. GARRE: -- have relied upon The Dani el

Ball and Montello in plenty of circunstances
adjudicating a title. | think the Court has to think
about what the world would |ook |ike if the Court
adopted PPL United States --

JUSTICE SCALIA: If this is such an
understood and traditional rule, why didn't Mntana make
its rights known earlier when these private owners
bought the land? Indeed the State gave them
condemati on power to flood adjacent |ands so that they
could build their dans. And you say while all this was
goi ng on, well of course everybody knew t hat Mont ana
owned this | and.

Now t hey cone back what, 100 years |later and
they not only want to get the |and back, they want to
tax them for their use of it over all these 100 years?
That's extraordinary.

MR. GARRE: PPL's deeds, Your Honor, PPL'Ss
deeds excl usively exclude the riverbeds at issue in this
case. So PPL can have no claimto those |ands, and in
fact in its supplenental brief says that the United
States owns the |lands. W are not tal king about the
flood | ands here, we are tal king about between the | ow
wat er marks. Those | ands were surveyed and neandered at

st at ehood to show that they did not convey to private
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parties.

Mont ana courts have recogni zed for nore than
a century that these waters are not navi gable.

Everybody understood that they were -- navigable. The
reason why this issue only arises now is because of a
1999 deci sion of the Montana Suprenme Court that said
that the State, made clear that the State had a
fiduciary obligation to seek conpensation for the use of
the riverbeds. So that then teed up the question of
whet her the State could actually charge rent for the
riverbeds. The State in this case --

JUSTI CE KAGAN: And what about other |and
owners on the riverbeds. |If Montana-wins this case w |l
t hey be paying rent as well?

MR. GARRE: They are not using the
riverbeds, Your Honor. The reason why the facilities
here are using the riverbeds is because they actually
sit on it. There are other instances where private | and
owners have easenents and | eases, |ike mneral |eases
with the State, under the -- because of the accepted
understanding that the State does own those | ands. And
this is not at all unusual.

If you look at the State's brief, Washi ngton
and Oregon have thousands of these types of permts

because it is established that if the water is navigable
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than the State owns the riverbeds and there are
consequences that flow over this. But this really isn't
a fight between the State and the private | and owners.
It's a fight between the State and the United States.
Because if this case --

JUSTI CE KAGAN: | guess if | could
understand then. You think that this is a one of a kind
| andowner. There are no other |land owners in Mntana
who are in this situation of PPL?

MR. GARRE: No, | think there are other |and
owners who have asserted -- who want rights to get
m nerals along rivers or have peers or bridges, and in
t hose situations they get permts fromthe State to use
it. But I think what's going to happen is if this Court
decl ares that every mle or so that is in interruption
I's nonnavi gable, then title is going to transfer to the
United States because under this Court's precedent in
Ut ah, the Court held that if waters were not navi gable
the United States would have --

JUSTI CE SOTOMAYOR: |Is there a mle stretch
anywhere on this river.

MR. GARRE: A mle stretch?

JUSTI CE SOTOVAYOR: Yes. |Is there a mle
stretch in which the boats stop? Sone water in the

m ddl e --
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MR. GARRE: The two areas at issue here is
the Great Falls stretch --
JUSTI CE SOTOVAYOR: | know the two at issue.

But you're saying if we rule the way we do, we are going
to slice it up and so does the Attorney -- the Solicitor
General's office say, we are going to slice it up half
mle or half acre by half acre. | amnot sure how t hat
happens. | go back to Justice Kennedy's question, which
is does a boat stop md streanf?

MR. GARRE: So the test would be any non-de
mnims interruption, that's the one that PPL and the
United States are urging here. There are thousands of
danms in the country. There is Niagara Falls which for
nore than a century its been understood that the State
owns it, not because its an international boundary,
that's a |ine plucked out of the decision. Read the
deci sion and --

JUSTI CE BREYER: All right. So how do
find that out. |If | start with a practical prem se of
not wanting to interrupt expectations. | also believe
that it's the nmbst common thing in the world for
el ectric power conpanies to put hydroelectric facilities
where there are water falls or rapids and that's true
all over the country. So what's the status quo with

the -- you know, sonebody could count up how many
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hydroel ectric plants there are on water falls and what's
t he general view?

Are those hydroel ectric conpani es been
thinking that they are |l easing or buying fromthe feds
or fromthe States? | nean, | don't know what's
happened in the past. And | |ooked at the briefs and I
can't get a very good picture.

MR. GARRE: The best evidence | think we
have about this question of the inplications comes from
the brief filed by 26 States, which explains that if
this Court adopts the kind of segnentation approach, any
interruption that is not de mnims has to be carved out
it's going to weak havoc in States across the country
especially, in the western States. Again, getting --

JUSTI CE BREYER: \When you say w eak havoc,
you nean to say that the States have | eased those strips
with the water falls which are inpassable to
hydr oel ectric conpanies and the | eases will have to be
renegoti ated or sonething |like that?

MR. GARRE: |I'mnot referring to specific
| eases on that. [|'mtalking about things |ike public
access for fishing, for exanple. The State deci ded that
t he Steel header case in Oregon, and this is what's going
to happen, either the public -- private | andowners are

going to claimpeople conm ng al ong ny banks to fish,
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they don't have access to these waters. |If they were
navi gabl e -- understood as navi gabl e waters owned by the
State, it's clear that they had woul d have access.

There is going to be clashes, there's going to be --

JUSTI CE SCALI A: Well, | thought you say it
doesn't belong to the private individuals. | thought
you said it belongs to the United States if it doesn't
bel ong to the --

MR. GARRE: \What this Court has said is if
it's not navigable, the United States has it. The
gquestion of --

JUSTI CE SCALI A: They are. And you think
the United States is going to keep offf these fishernen.

MR. GARRE: The question is whether there
woul d be a separate conveyance fromthe United States.
There is certainly going to be plenty of private
| andowners, | think, who are going to claimprivate
ownership. So there is going to be sone sorting out to
do.

JUSTI CE SCALI A: But you think they are
wrong, right?

MR. GARRE: Well, no. If the river is not
navi gabl e, then the | and didn't convey under equal
footing doctrine. There would be a separate question of

whet her they conveyed by sone ot her Federal patent, |and
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patent, or the like. And there are certainly --
certainly are plenty of those. But | think what is
clearer is --

JUSTICE GINSBURG. M. Garre, you said, this
is genuinely a controversy between the States and the
United States, but the United States is not a party to
this litigation. And we know fromthe briefing before
us, the United States takes a different position than
Montana, it doesn't agree with you. But if this case --
how can a case be decided without any input fromthe
United States when you say that's the true dispute is
bet ween the States and the nation?

MR. GARRE: Well, the Uniited States is here.
It's given its views. [It's true that it didn't
participant below and it is a little bit unusual.

Vhat's weird is that the United States has never
actually asserted ownership to the riverbeds in this
case. But | think --

JUSTI CE KAGAN: Does PPL pay rent to the
United States.

MR. GARRE: Not with respect to the
riverbeds. There is a statenent in the brief that
suggest that they pay rent. That's with respect to the
upl and, the flooded | ands, for exanple, along the

reservoir. The United States has never charged rent for
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the use of the riverbeds thensel ves between the | ow
wat er marks.

JUSTI CE KENNEDY: Would you help ne with
this? Navigable waters of the United States for
pur poses of Federal jurisdiction over nmany activities
such as boating is one concept. Navigable waters of the
United States for purposes of State ownership of the bed
serves different purposes.

Are the -- are the boundaries and the
definitions of what is navigabl e co-ex-extensive and
paral l el and precisely the same in each case? O, on
t he other hand, are there sone cases where a body of
water, say the falls, is navigable waters of the United
St ates but not navigable waters of the United States for
pur poses of bed ownership by the State?

MR. GARRE: There certainly --

JUSTI CE KENNEDY: And, and if there is a
di fference, can you tell ne a case? And | think
Justice Scalia basically was asking this earlier.

MR. GARRE: There are two -- well, there is
three distinctions between the test for title and the
test for regul atory purposes.

JUSTI CE KENNEDY: Yes.

MR. GARRE: None of which bear on the

di spute in this case. One is for title. You |ook at
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the time of statehood. You don't |look at the river at a
| ater time. The next is, is that for purposes of title,
you look at the river in its natural state. You don't

| ook at inprovenments. And the third is, for purposes of
title, kind of comrerce you consider is actually nore
expansive in the type you could consider for regul atory
pur poses.

This case, the focus has been on the rivers
at the tinme of statehood, their use as highways of
commerce without inprovenents, which is in the heartl and
of the test for navigability under The Daniel Ball and
the Montello.

None of the distinctions- that this Court has
ever recogni zed would bear on this, nor would it make
any sense, | think, to say that the rule that we
identified in the Montell o that has, for nore than a
century has been established as the test for title for
navi gability somehow has to be applied differently in
this case in a way that would require breaking up the
rivers. And | think --

JUSTI CE KENNEDY: But it is conceded, is it
not, that with -- if we rule for the power conpanies in
this case, there still may be a situations in which
t hese waters can be navi gable waters of the United

States for other purposes other than ownership of the
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bed. O am | wong on that?

MR. GARRE: No, | think the United States’
position is, say they are navigable for Federal purposes
but not for State purposes. And | think -- and they
have taken what | think is a pretty renmarkabl e position.

If we ook at the brief that we have
appended to our brief, the United States in the Mntana
Power Conpany case, the United States is saying, the
very same stretch of the Mssouri along the Great Falls
i s navi gabl e because it serves as a continuous hi ghway
of comerce and the falls did not prevent the river from
bei ng used as a continuous hi ghway and, therefore, it's
navi gabl e under the Montello and The -Dani el Ball, which
Is the theory that they recognize.

And now they are here saying, well, that was
only for regulatory purposes and not for title purposes.
But it's the sanme test in both cases, and that's the
test that the nation has understood for nore than
150 years.

CHI EF JUSTI CE ROBERTS: No, but |I'm not sure
It has the sanme consequences. It seens to nme that
regardl ess of who prevails in this case, the State w |l
be able to exercise regulatory jurisdiction over the
waters. You know, you can't fish during these seasons,

or there are different Iimts on how many fish you can
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take. And so will the Federal governnment. It wll be
able to apply Federal law to the river regardl ess of who
owns parts of the river, regardless of who owns the | and
under neat h.

MR. GARRE: And so this Court has al ways
recogni zed the State's authority to make those decisions
as an essential attribute of their sovereignty. And
that's why the State's --

CHI EF JUSTI CE ROBERTS: W thout regard --

But | would say wi thout regard to whet her they happened
to own the I and under the river or not.

MR. GARRE: No, when they own the | and under
the river, that -- the ability to control access al ong
those rivers and fishing and the like is an essenti al
attribute of State sovereignty. So just saying that,
wel |, the Federal governnment and State governnent can
regul ate together is, I think, an inmportant intrusion on
State sovereignty as this Court has al ways understood
under the Equal Footing Doctrine and the Public Trust
Doctri ne.

And you al so have the problem of conpeting
regul ation of these rivers when you go frommnmle to
mle, interruption to interruption, potentially
t housands along rivers. And that's laid out in the

brief by the environmental groups here, the National
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W Ildlife Foundation, Tribal Unlimted and ot her groups

that tal k about the problens with fragmented regul atory
jurisdiction.

And you al so get into the question of public
access for fishing, too. The rivers are used for
commerce, but the Public Trust Doctrine was al ways used
to protect access to rivers for fishing, too. And so if
you |l ook at a place like the Great Falls or the Thonpson
Falls, these are anong the nost sought after fishing
rivers in the world.

JUSTI CE SCALI A:  You are willing to concede
on behalf of the State that if we find that the State
does not have ownership of the bed, the State does not
have regulatory jurisdiction for all of these purposes
t hat you were now descri bi ng?

MR. GARRE: Absolutely not, Justice Scalia.

JUSTI CE SCALI A:  Well, then your argunent
doesn't carry nmuch weight. The State can continue to
regul ate all those things whether or not it owns the
bed.

MR. GARRE: And so every tine this Court has
said that the ability to do that is an essenti al
attri bute of sovereignty, it nust not have neant it
because the United States could do it, too. | nean, it

is inmportant to the states because having the sovereign
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capacity over those riverbeds as navi gabl e waters under
the Public Trust Doctrine is critical to the State's
authority.

JUSTI CE SCALI A: Well, you have sovereignty
over the | and owned, owned by other private persons.

MR. GARRE: And I think it gets back to the
Public Trust Doctrine, the Equal Footing Doctrine, what
this Court has said in the Utah case and ot her cases
about the role of states in regulating navigable rivers
and owmning title to the river beds underlying those
rivers.

CHI EF JUSTI CE ROBERTS: We haven't tal ked
much about the Madi son. What is your best piece of
evidence with respect to the Madi son for the proposition
that it was navi gabl e at statehood?

MR. GARRE: Well, there was sonme evidence of
use by fur trappers and the like. It was not extensive
because this area was rel atively sparse.

CHI EF JUSTI CE ROBERTS: Well, fur trappers
are going to go -- they don't need a lot of water to ply
their canoes up the river.

MR. GARRE: Well, and this Court has
recogni zed that things |ike pirogues and bateaux were
sufficient to establish the continuous highway of

comer ce.
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| think the point on the Madison is the
susceptibility for use as a navigable river. And the
mai n point that we nade below is that where their own
expert had recognized that PPL's dans had i npeded the
fl ow of water over of the river, that if those dans

I npede the flow of water of the river but yet today

there are thousands of drift boats simlar to the boats

t hat woul d have used it at the tinme of statehood, then

it is good evidence that it was susceptible for use.
But | think the Madison is in a different

category than the M ssouri and the Cl ark Fork.

| do want to answer the question about the

17 mles. The Des Plaines River in the Econony Light
case, there was an 18-mle portage. That's made cl ear
at page 18 A of our addendum where the governnent
recogni zed that. In -- Mntello it was a five-mle
portage. And there are other exanples of portages.
JUSTI CE SOTOVAYOR: Counsel, was that the

canal -- what subsequently becanme the canal area.

53

MR. GARRE: | -- | think that's right. It's

in the testinony in that decision. But certainly

17 mles -- and the other thing is that in the am cus

brief, on page 27 of the Tubbs brief, she suggests that

t he actual portage before Statehood was only 8 m | es.

don't think you can draw a constitutional |ine between
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5 7, or even 10 mles and 17 m | es.

We think the line the Constitution draws is
whet her -- asks whether the river was served as a
conti nuous hi ghway of commerce, notw thstandi ng any
i nterruption along that way.

JUSTI CE SOTOVAYOR: | think that then the
sinplest rule is, is the river fromshore to opposite
shore -- any portion of it -- did boats traverse it.
That would be I think what Justice Alito was asking.

MR. GARRE: But that's not even a rule that
PPL was asking for, because they acknow edge that sone
i nterrupti ons woul d be navigable. They call it "non-de
mnims." |It's not clear how you get- there.

If you go between the | ow watermarks,
there's only a part of the way that you could actually
bring a boat up, but yet it's established that the State
owns the entire riverbeds between | ow watermark to | ow
wat er mar k.

After traversing the Mssouri and the very
falls at issue in this case, Meriwether Lewis described
it as "he didn't think the world could furnish a finer
exanpl e of a navigable river through a nountai nous
country than the M ssouri." That assessnent nade by the
President's own agent, charged with assessing the

suitability of the Mssouri for commerce, was consistent
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with nore than 140 years of this precedent --

JUSTI CE KENNEDY: Did he wite that during
his 30-day -- 32-day portage?

(Laughter.)

MR. GARRE: Your Honor, it was an 11-day
portage. At the time of Statehood, it was a one-day
portage. | think what's significant is he wote it
after that portage. And yet he recogni zed that there
was not a finer exanple of a navigable river through a
nount ai nous country. That assessnent is consistent with
this Court's precedents for nore than 140 years. |It's
consistent with the actual use of the Mssouri as a
conti nuous hi ghway of commerce along-the very stretch at
I ssue here.

We don't believe that PPL or the United
States has -- has provided a | egal reason for this Court
to overturn the judgnent of the Montana Supreme Court
that the M ssouri or the other rivers at issue in this
case are navi gabl e.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Clenment, you have 4 m nutes remaining.

REBUTTAL ARGUMENT OF PAUL D. CLEMENT
ON BEHALF OF THE PETI TI ONER
MR. CLEMENT: Thank you, M. Chief Justice.

A few points in rebuttal.
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First, it's --

JUSTI CE SOTOVAYOR: Portages that are de
mnims. Point me -- | don't care where they are in the
United States -- give ne a |list of sonme that are de
mnims

MR. CLEMENT: | nean, | don't have any de

mnims portages for you. The portages he's talking
about, as far as | can tell, the 5-mle and 8-mle are
portages between rivers, and that has nothing to do with
whet her the bypassed stretch of the river would be

non- navi gabl e because it's de mnims, because if you
portage between two rivers, you're not bypassing
anyt hi ng.

Where | can tal k about sort of portages
being de mnims, if you |look at the special naster's
report in the Utah case, there are a few places in the
Cat aract Canyon where he tal ks about portages, and he
talks -- you know, in parts where they got boats to.

But the -- the key point is, whenever the Court has
tal ked about portages in the context of navigability,
they've pointed to them as suggesting non-navigability.

And in certain circunstances, well, you had
to portage a little bit, but that's not enough to nake
the stretch non-navi gabl e.

JUSTI CE KENNEDY: And what were your -- what
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were your other four points you were going to give us?

MR. CLEMENT: Well, 1've given you a couple,
Your Honor. |I'd start with the deeds. You know, the --
the State wants to make sonething of the fact that the
deeds stop at the river. But that's true throughout the
State. And the question then becones what rul e governs
t he ownership of the riverbeds? And that's where
navi gability versus non-navigability. So the deeds
don't prove anything. That's just the way the deeds
were witten.

The next point: Justice Kagan, you asked
about, you know, did the other owner -- other people on
the river have anything to fear. And the answer as far
as | heard was, well, these are different. They sit on
the riverbed. WelIl, two things, Your Honor: so do sone
of the peers. And that's why people have filed am cus
briefs and are very concer ned.

But nore to the point, these things have not
noved under the riverbed recently. They've been sitting
there for 100 years, and the State lent its em nent
domain power to us to help us build these dans. These
dans were critical to devel opi ng energy and devel opnent
in this area. And now 100 years later, they want
conpensation for the little river strip --

JUSTI CE SCALI A: Could the United States
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demand conpensation?

MR. CLEMENT: We pay the United States
conpensation right now. The difference is, the United
States isn't going in afterwards and trying to put a
hol d-up to us and saying it wants $50 mllion for this.
We pay rents to FERC for sonme of these |ands. Actually,
the State gets 37.5 percent of the --

JUSTI CE SCALI A:  For the riverbed? For the
riverbed | and?

MR. CLEMENT: Well, look at footnote 3 of
the government's brief. | mean, again, the problem here
is if you want people to have deeds that really are --
parse out whether it's riverbed or upland, they don't
because everybody defaults to the bottomline -- the
background rule. The background rule is if it's a
non- navi gabl e river, the riparian owners, whether it be
the United States or private property owners, get to
m dway, or if they own both on both sides, they get the
whol e t hi ng.

| think on de mnims, we've tal ked about it
alot. But | would point out that the one thing we know
that is not de minims fromUtah is 4.35 mles. Because
that's what the Court anal yzed separately in the portion
of Cataract Canyon.

Every stretch at issue here, every dam at
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I ssue here, is more than 4.35 mles. Fully five of the
dans are on the 17-mle Great Falls stretch, which they
agree is inpassable. The other five are reservoir dans
that create reservoirs that extend over 4.35 mles.

There's nothing de minims in the best
evidence that is the $50 million in conpensati on.
think the $50 mllion in background al so shows that
al though this is a dispute between Montana and the
United States, my client is caught in the mddle of it,
and they are obviously concerned about it, too.

| want to talk about what's di sputed and
what's undi sputed. What is undisputed is the 17 nmles
I's inpassable. That's enough, as | say, to give us
judgnment as a matter of law for the five danms on that
stretch. \What is hotly disputed, despite ny friend' s
representation, is whether or not there was through
commerce through this bypass route. He suggests it's
undi sputed that gold went from Hel ena down to Fort
Benton down to St. Louis. And that of course is not
di sputed. But it went on roads. It didn't go on the
upper M ssouri .

And if you want to know who's got the better
of this argunent, | ask you to think about this
question: the United States Arny built a 600-mle

overland road from Fort Benton, the traditi onal head of
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navi gation on the Mssouri, to Walla Walla, Washi ngton.

Now, if the State is right and the upper M ssouri and

the Clark Fork were navigable, all they had to do was

have a 60-mle road to connect the two.
They were never navigabl e.

Thank you, Your Honor.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Thank you, counsel.
The case is now subm tted.
(Wher eupon, at 12:09 p.m,

above-entitled mtter was submtted.)
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